TIMEFRAMES CAN CREATE INFERENCE OF DISCRIMINATION: VETERANS ADMINISTRATION- Complainant filed an EEO charge against her supervisor and thereafter claimed her supervisor retaliated against her by treating her differently than other similarly situated employees including requiring that she bring in an obituary notice for attending a funeral; spoke to her in a nasty tone; denied six requests for re-assignment to early morning shifts and annual leave requests; and failed to provide her with requisite lab and computer training.  Kinnard v. Veterans Affairs, EEOC Appeal No. 01A04694, (April 29, 2003).  After being reinstated as a result of her successful EEO action, evidence indicates that one of the managers referred to her as “a problematic employee who laboratory service was forced to take back.  Another manager told a witness she would fire complainant if she did anything wrong, and was concerned about the complainant’s bad attitude.  Evidence also indicated that complainant put in for leave a month in advance and it was denied while other employees put it in last minute and it was granted.
Evidence revealed the supervisor knew of the prior EEO activity and there was an inference of retaliatory motivation due to the timeframe of the adverse employment actions and the EEO activity.  Even though the Agency acknowledged that much of the conduct took place as alleged, it did not equate the conduct with harassment and therefore, it did not impose liability.
A prima facie case of reprisal/retaliation includes a showing of:
1)
the complainant participated in a protected activity

2)
the Agency was aware of the protected activity

3)
thereafter, he or she was subjected to an adverse employment action

4)
there is a nexus between the protected activity and the adverse treatment

The record indicates that the complainant participated in the protected EEO activity; the Agency and managers were aware of her participation; the adverse treatment began shortly after her EEO claim; and the managers refused to grant her leave requests where other employees’ leave was granted.  The Agency claims others were subjected to the same treatment and since the Agency has offered a non-biased reason for the adverse action, complainant must show the reason is pretext for discrimination.  On appeal, the Administrative Judge determined that the complainant had not shown pretext for the alleged different treatment in any aspect except for denial of leave where it concluded that the manager initiated a new leave policy just prior to her return, leave rules were inconsistently applied, others abused sick leave and were not subject to the same requirements to bring proof of doctors appointments and funerals, and that the evidence indicated a “hostile and retaliatory work environment” based on the complainant’s EEO activity.

LESSON & ACTION PLAN:  MANAGERS MUST APPLY INTERNAL POLICIES CONSISTENTLY- Where a manager applies more stringent standards to some employees but not to others, and thereafter, the employee files a charge of discrimination, the inconsistency can in some cases establish liability by creating an inference of discrimination.  Where similarly situated employees are treated more favorably, and there is no documentation of disciplinary reasons for the difference in treatment, courts may assume the disparate treatment is based on the complainant’s protected group status.  

