EEO UPDATE LETTER 1074

EMPLOYEE’S SEXUAL HARASSMENT CLAIM SURVIVES DESPITE HER FAILURE TO REPORT IT TO MANAGEMENT:  A female insurance employee for Progressive Corp. was fired shortly after complaining of sexual harassment by her supervisor (Bennett v. Progressive Corp., N.D.N.Y., No. 00-CV0286, 9/26/02).  The Plaintiff alleges that the supervisor began confiding in her about his marital problems, asked her about her sexual activities, left suggestive poems on her desk and drank alcohol at work. The Plaintiff said that he also pressured her into having sex with him on two occasions.  She then claims she told him to stop the behavior or she would report it and was told that filing a complaint would ruin her career since he was a close friend of his immediate manager.  Further, the Plaintiff said that after threatening to report it, the supervisor became hostile, refused to answer work-related questions or to intervene in disputes between her and co-workers.  About eight months after the alleged conduct began, Plaintiff reported the conduct to the supervisor’s manager who informed her that the supervisor would no longer be her boss.  The manager turned the investigation over to a new human resources officer who had never handled a sexual harassment claim before, who interviewed all involved and after discussing it with several company representatives, decided the claim had no merit.  Shortly thereafter, the Plaintiff was fired for violating the company’s alcohol policy.  The supervisor was fired for the same reason however, on both termination notices, no reason for termination was given.  The Plaintiff sued under Title VII, New York state law and other common-law tort claims against the company and its representatives.

LESSON ONE: GETTING AN AFFIRMATIVE DEFENSE- The Court stated that a company can escape liability for claims of sexual harassment where 1) “it took reasonable care to prevent and correct workplace harassment,” and 2) “that the Plaintiff failed to take advantage of such preventative and corrective opportunities.”  Here the Court found that merely distributing an employee manual, which included an anti-harassment policy during the company’s employee orientation, was insufficient to establish preventative measures.  LESSON TWO:  INVESTIGATIONS REQUIRE EXPERTISE- Secondly, the Court found that the investigation conducted by a novice Human Resources professional could be questionable since the Plaintiff was misled about its course and given no opportunity to defend herself on the alcohol charge.  LESSON THREE: OPEN DOOR POLICIES ARE NOT ENOUGH- And finally, the Court said the company’s anti-harassment policy was vague, and the “Open Door Policy” directed employees to report harassment to their immediate supervisors, in this case the alleged harasser, and gave no instructions on how to bypass their supervisor in similar situations.

ACTION PLAN: 1) TAKE PREVENTATIVE STEPS- Update company policies annually and train managers and employees on equal employment responsibilities. Also, redistribute EEO policies periodically to reinforce the company’s stance on EEO topics.    2) HIRE A TRAINED INVESTIGATOR- Send EEO Officers to training and accompany new officers when conducting their first investigation.  If the company does not have a designated EEO Officer, outsource the investigation to a trained professional to ensure proper handling.  Make sure investigation notes are thorough and non-biased. The Investigator should keep the complainant informed of the progress and results of the investigation and be sure not to misinform complainant of potential results of the investigation prior to its conclusion.  3) HAVE CLEARLY DEFINED GRIEVANCE PROCEDURES- Include alternative complaint procedures for employees who may potentially be harassed by their immediate supervisors.  Outsource the employee complaint reporting to a toll-free number to report it anonymously if necessary to give employees different options should they feel uncomfortable reporting it to company representatives.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance we will provide you with time estimates and a low cost fee to fit within all budgets.  EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating, "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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