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WHAT CONSTITUTES PROOF OF SAME-SEX HARASSMENT?:  The U.S. Court of Appeals for the Fifth Circuit has ruled on a case of first impression related to same-sex harassment. (La Day v. Catalyst Tech. Inc., 5th Cir., No. 01-31049, 8/15/02). The court ruled that where a plaintiff presents “credible evidence” of the harasser’s same-sex advances toward the plaintiff or other employees, it is sufficient to establish the harasser’s homosexual tendencies to overcome summary judgment in favor of the employer.  The Supreme Court has identified three ways to establish a claim of same-sex harassment.  1) Where the harasser made sexual proposals and the plaintiff can present “credible evidence” that the harasser is homosexual.  2) The harasser shows aggression toward members of the same-sex in the workplace.  3) Or how the harasser treats members of both sexes in mixed-sex environments.  In the instant case, the Plaintiff alleged the first type of same-sex harassment and therefore must show that the harasser was in fact homosexual.  Here, the court said there are two ways to establish the harasser’s sexuality preference.  First, the Plaintiff must show that the harasser’s actions were based on a sexual interest in him, and/or he must show that the harasser made sexual advances to other same-sex employees.  The Plaintiff claimed that his supervisor approached him while he was talking to his girlfriend and told him he was jealous and once fondled him from behind while he was bent over.  He claimed that he reported the incidents and that the supervisor later spat tobacco juice on his hardhat and shirt.  The Plaintiff refused to return to work since the alleged harasser was his supervisor and the company began termination procedures for his failure to work.  The company did conduct an investigation after the Plaintiff filed charges against them with the EEOC and it found similar complaints from other staff members where one employee claimed that the supervisor had asked him to sit on his lap and made sexually spirited remarks to him.  The Court found there was enough evidence presented to overcome summary judgment in this case since there was significant evidence of the alleged harassers homosexuality and the alleged inappropriate touching was arguably severe enough to create a hostile work environment.

LESSON: SAME-SEX HARASSMENT MAY BE ACTIONABLE AS SEXUAL DISCRIMINATION-There are two stages to determining whether a claim of same-sex harassment rises to the level of sex discrimination standards: 

1) There must be enough evidence that the conduct constitutes sex discrimination.  2) If the answer is “yes” you must decide whether the conduct meets the criteria of quid pro quo or is severe and pervasive enough to constitute a claim of hostile work environment harassment.  Once sex discrimination is established, there is no distinction between same-sex and opposite-sex harassment.  

ACTION PLAN: ADD SAME SEX HARASSMENT TO YOUR ANTI-HARASSMENT POLICIES-Most urban areas now have local ordinances that prohibit same-sex discrimination and/or harassment.  For example, in the tri-county area of South Florida, each of the Counties have such ordinances, which affect both small and large sized companies.  To ensure compliance, companies should add same-sex harassment to their EEO policies to ensure employees are on notice of their personal responsibilities and potentially limit liability.  Also, should you receive an internal complaint alleging such harassment, be sure it is promptly and thoroughly investigated just as any opposite sex complaint would be.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance we will provide you with time estimates and a low cost fee to fit within all budgets.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating, "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
Cindy Mattson, President & CEO
EEO Consultants, Inc.
1881 Washington Ave., Ste. 15A
Miami Beach, Florida 33139
Phone: (305) 532-4887
Fax: (305) 532-4347
cindym@eeoconsultants.com
www.eeoconsultants.com
