EEO UPDATE LETTER 1054
COMPANIES ARE AUTOMATICALLY LIABLE FOR MANAGER'S MISCONDUCT: The U.S. Court of Appeals for the Fourth Circuit has reversed a lower court decision stating that a female truck driver may go to trial on her claims of retaliation and punitive damages where a company had no anti-discrimination policy and took no good faith efforts to train its staff.  (Anderson v. G.D.C. Inc., 4th Cir., No. 01-1086, 2/25/02).  The female truck driver alleged she was subjected to daily sexual comments about her body.  She claimed the harassment culminated in her supervisor pressing his genitals up against her body and she threatened to cut his throat if he did it again.  After that, she was told to call in each day to find out if there was work.  She called in for a week and finally the company stopped returning her calls.  The Plaintiff protested to the Vice President of the company, the supervisor's brother, and was told that work was slow.  During the same time she noticed an ad in the newspaper that the company was hiring drivers and thereafter she filed her claim of harassment.  The Court said "an employer may be held vicariously liable for punitive damages under Title VII when an employee in a managerial capacity intentionally discriminated while acting in the scope of employment and the employer did not engage in good faith efforts to comply with the law."  The company did have an EEOC poster in the dispatch trailer entitled "Sexual Harassment" but had no internal policies against harassment, conducted no EEO training and made no efforts to investigate the Plaintiff's claims.

LESSON: MANAGERS ARE HELD TO A HIGHER STANDARD OF CARE- Where a supervisor's discriminatory conduct is intentional and egregious, and he or she is acting within the range of their supervisory position, the employer must make serious attempts to discipline and correct the inappropriate actions.  The courts do not define exactly what action employers must take, though clearly non-action is risky. 

ACTION PLAN: 1) CONDUCT MANAGEMENT TRAINING ON TITLE VII ISSUES- Since a supervisor's misconduct can directly impute liability upon the employer, companies must educate managers on their personal responsibilities with regard to equal opportunity issues.  Not doing so is dangerous and can be very expensive.  2) POST AN INTERNAL POLICY- Merely posting required government posters is clearly not enough to be considered good faith efforts to educate employees.  And, although many courts would not consider an internal EEO policy alone sufficient, not having a policy is certainly considered a failure to act. 

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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