EEO UPDATE LETTER 1046
POTENIAL RAPIST CAN MAKE COMPANIES LIABLE FOR SEXUAL HARASSMENT: An Appellate decision has ruled that an employer can be held liable for hostile work environment sexual harassment where the employer was on notice of an employee's propensity to rape, placing other employees at risk.  (Ferris v. Delta Airlines, Inc., 2d Cir., No. 00-7921, 12/21/01).  The case arose where the Plaintiff, a female flight attendant, claimed a male flight attendant drugged and raped her while on a layover in Europe.  The male flight attendant had been accused of raping other female flight attendants on at least two other occasions dating back to 1993 and supervisors were aware of the accusations.  In 1997, another coworker reported that he threatened to kill her after she rejected his advances.  None of the prior incidents were thoroughly investigated since the alleged victims did not file formal complaints.  The male steward was eventually suspended when he refused to cooperate with the recent investigation and he was recommended for termination before he finally resigned.  The Court of Appeals for the Second Circuit reversed summary judgment for the defense since the supervisory staff at Delta were informed of the rape allegations, had received other complaints of sexually spirited conduct toward the victims, yet did not act and discouraged the females from filing formal complaints.

LESSON ONE: DUTY TO WARN- Where the alleged conduct is of such a egregious nature, such as rape, the employer is on notice that it could be putting other employees at risk. No Company will know how to handle such a situation without conducting an investigation immediately after being reported. 
LESSON TWO: OFF-PREMISES & OFF-DUTY CONDUCT CAN STILL MAKE COMPANIES LIABLE- Even though the activities alleged are beyond the scope of the workplace, and take place during off-duty hours, it is reasonable to presume that the such extreme actions might be imported into the workplace, or at least, influence the work environment. Courts impute liability for employee-employee harassment on the employer only where the employer is negligent, in that it did not provide a sufficient grievance system, or knew or should have known of the harassment and did nothing about it.

ACTION PLAN: INVESTIGATE ALL REPORTS OF VIOLENT OR SEXUALLY SPIRITED BEHAVIOR-Evaluate the severity of the alleged conduct as well as the nature of the accused's job requirements to determine if disciplinary action, reassignment or termination is the appropriate course of action.  Also, look at the severity of the allegations in determining whether off-duty, off-premise actions could develop into a potential liability problem.  Companies have a duty to investigate such accusations even if the victim does not want to file a formal complaint. 

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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