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COURT RULES SEXUAL HARASSMENT VICTIMS CANNOT "LIE IN WAIT": The U.S. Court of Appeals for the Eighth Circuit affirmed that the Arkansas Department of Education was entitled to an affirmative defense in a recent sexual harassment case.  (Jackson v. Arkansas Dep't of Educ., 8th Cir., No. 00-1789, 12/4/01).  The Plaintiff, a secretary alleged she was subjected to repeated unwelcome comments about sexual favors, and was touched inappropriately by one of her supervisors.  She claimed the conduct continued for nine months before her fiancée called another supervisors to report it.  The Department claimed it took immediate action by changing the Plaintiff's work hours so that she would not have to be alone with the alleged harasser, and, pursuant to department policy, attempted to meet with the Plaintiff to investigate the allegations.  The Plaintiff refused the meeting and informed the department she would be filing a claim with the EEOC.  Later, the department learned that the accused had lied about the incidents during the investigation, and he was immediately terminated.  Thereafter, the Plaintiff went out on "job-related stress" leave and after her leave was exhausted she was terminated.  The Court found that the department had initiated an investigation without delay, had sought to meet with the alleged victim and accommodate her by changing her schedule and subsequently fired the alleged harasser.  The Court stated the Plaintiff's "delay in reporting the harassment was unreasonable."
LESSON: BEING PREPARED CAN PREVENT OR EVEN NEGATE LIABILITY- Where the company takes immediate action to investigate allegations of harassment, has a proper grievance policy in place at the time of the harassment, and the victim fails to use the internal process to report it, a company may have an affirmative defense for the harassment of its agents or supervisors.  Burlington Industries Inc. v. Ellerth, 524 U.S. 742, 77 FEP Cases 1 (1998), and Faragher v. Boca Raton, 524 U.S. 775, 77 FEP Cases 14 (1998).  The aforementioned cases do away with liability for the "lying in wait" victims who endure the harassment, document it, and then file suit against the employer.
ACTION PLAN: INVESTIGATE, REDISTRIBUTE & SEPARATE- Even where a victim does not want to participate in the investigation, employers should conduct an investigation and document findings thoroughly.  Redistribute the company's anti-harassment policy company-wide.  When possible, separate the parties to avoid any continuance of the harassment or take measures to ensure the parties are not left alone.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  
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