EEO UPDATE LETTER 1040
COMPANIES RISK LOSING AFFIRMATIVE DEFENSE WITHOUT DOCUMENTATION:  A federal district court in New Hampshire denied summary judgment to the employer, ruling that the plaintiff is permitted to present evidence of the alleged harasser's conduct toward other women in her claim of hostile work environment sexual harassment.  (Sheppard v. River Valley Fitness One L.P., D.N.H., No. 00-111-M, 9/28/01).  The Plaintiff sued the company claiming hostile work environment sexual harassment based on the following actions by her supervisor over a 6 month period:  1) two unwelcome kisses on the cheek; 2) comments that he noticed everything about her including the color of her lipstick; 3) "many sexual jokes" of which she could recall only two; 4) constant sexual comments, and; 5) staring at women, including the Plaintiff, while rubbing his genitals.  The Defendant claimed these acts alone were insufficient to establish a hostile work environment.  However, the court ruled that the Plaintiff was not required to allege every incident and that the supervisor's conduct toward other female employees should be considered.  The Company also claimed that they had a proper anti-harassment policy in place, and that their response of hiring an independent investigator, conducting trainings for employees and requiring that the supervisor apologize was reasonable and sufficient.  The Plaintiff however, claimed she never received a copy of the policy and the court noted that if that were so, the company could not rely on the policy to establish an affirmative defense.  Additionally, the court noted that the Plaintiff began complaining in July and no action was taken until November and stated there were factual questions regarding the adequacy of the independent investigation.
LESSON: COMPANIES RISK LOSING AFFIRMATIVE DEFENSE WITHOUT DOCUMENTATION- The Supreme Court has ruled that companies who take preventative action by having a proper policy in place and educating employees may not be held liable for sexual harassment claims where the employee fails to use the internal procedures.  However, without proof that each employee received the EEO training, and proof that where a complaint is filed an appropriate and prompt investigation was conducted and corrective action taken, a company cannot later claim an affirmative defense to allegations of wrongdoing even if it has acted reasonably. 
ACTION PLAN: 1) CONDUCT A THOROUGH INVESTIGATION- Investigations should be conducted immediately.  In small facilities, that might mean that line managers may have to initiate the investigation where human resources staff are unavailable.  Educate those who may be required to share the responsibilities on how to conduct a proper workplace investigation and be sure it is initiated immediately.  Also, don't forget to involve senior management from the beginning.  2) DOCUMENT EMPLOYEE'S RECEIPT OF PERSONNEL DOCUMENTS- Have employees sign for the receipt of any anti-harassment policies and maintain documentation on who has attended training seminars on EEO.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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