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HOW MUCH DISCIPLINE IS ENOUGH?:  A restaurant chain was found to have neglected to exercise reasonable care to prevent the sexual harassment of a female employee where it gave the male manager a written warning and later suspended him with pay.  (Beard v. Flying J. Inc, and Krout, 8th Cir., No. 00-3445,9/11/01).  The alleged harassment consisted of the male manager “brushing up against the female employee’s body, rubbing a pair of cooking tongs across her breasts and flicking a pen on her nipples.  The company sent a representative to investigate the allegations and issued a written warning to the manager and had both parties sign the document.  Purportedly, the manager no longer physically harassed the Plaintiff, but acted inappropriately toward other female employees.   The investigator returned and thereafter suspended the manager with pay, reinstating him after a couple of weeks.  The court found that although the manager appeared to be an “equal opportunity harasser," allegedly harassing male employees by giving “titty-twisters” and “speaking to them in sexual terms,” a jury could find that most of his actions were directed toward females and the harassment was based on sex.  The Court went on to say that punitives were proper in this matter since the Plaintiff presented evidence that although the company investigated her complaints, it showed indifference toward her accusations, even stating that “he did nothing wrong” and that “the women conspired against him.”

LESSON:  LET THE TIME FIT THE CRIME- When an employee, especially a manager, is found to have participated in egregious sexual conduct in the workplace, companies are well advised to take serious action against the employee.  Juries and judges alike want to see that companies take preventative measures through educating employees, have a complaint procedure in place and take prompt remedial action to correct misconduct, generally up to and including termination.  Furthermore, one instance of quid pro quo harassment is sufficient to hold the company financially liable.

ACTION PLAN: 1) Train managers on anti-discrimination annually.  2) Implement a 0-tolerance policy.  3) Have a grievance procedure in place and disseminate it to all employees.  4) Have a disciplinary procedure in place and follow it.  Do not make exceptions because “he/she didn’t mean anything by it.”  He or she can cost your company thousands, sometimes millions of dollars and they should have known better after attending training.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: Sexual Harassment Prevention; Diversity programs; Policy writing; drafting complaint procedures; and internal workplace investigations.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost.  For tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and it is not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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