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MAN ON MAN HARASSMENT: In a recent decision by the U.S. Court of Appeals for the Ninth Circuit, the court found a restaurant liable for the sexual harassment of a male employee by his male co-workers.  (Nichols v. Azteca Restaurant Enterprises, Inc. 9th Cir., No. 99-35579, 7/16/01).  The harassment allegedly occurred because the male co-workers and a supervisor considered the plaintiff to be effeminate.  The court held that the verbal abuse was closely related to "gender" and therefore "because of sex." In another case, two supervisors were accused of sexual harassment of ten salesmen at a used car dealership.  The supervisors referred to the men as "women" or "whores" and would tell sexually spirited jokes etc. or grab the salesmen's genitals.  The EEOC implied that the behavior was tolerated because management viewed it as clowning or locker-room antics.  In yet another incident, a gay hotel employee said that his male co-workers would constantly harass him and imitate sexual movements in front of others.  And a Wall Street analyst claimed his male supervisor ordered him to perform sex in exchange for a bonus, and told him he should become a male prostitute.  The analyst, who is heterosexual, believed the supervisor was bullying him and trying to act macho.

LESSON: RISE IN SAME SEX HARASSMENT-According to the EEOC, men filing claims of sexual harassment has risen to 13.5%, nearly double from ten years ago. Although some of these cases involve women pursuing or harassing men, many involve man on man harassment pulling boyish pranks that can be perceived as offensive.  Due to the way federal laws are interpreted, a manager or co-worker who participates in egregious unwanted sexual behavior that is not specifically aimed just at men or just at women may not be covered under anti-harassment laws.  Employees must prove that the harassment occurred "because of their sex" or they can not establish a prima facie case of sexual harassment where it involves same sex harassment.  However, Title VII prohibits sex discrimination based on an individual's sex, and recently the Supreme Court ruled that one could be harassed by someone of the same sex.  The trend for the future may be many more cases of macho, jock-like behavior at work becoming sexual harassment judgments.

ACTION PLAN: ANTI-BULLYING POLICIES-1) Educate management and staff on same-sex harassment since many employees and supervisors may believe, as in the aforementioned cases, that these types of comments aimed at same sex co-workers is simply horseplay or teasing.  2) Inform employees that they should not wait until the behavior rises to the level of creating a hostile work environment to report it.  3) Have a company policy against same-sex harassment included in your anti-harassment policies.  4) Investigate complaints of same-sex harassment as you would any other complaint, immediately, confidentially and thoroughly.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: Sexual Orientation discrimination, same-sex harassment policies, and employee training.  To get a free review of your current procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and basic technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost.  For tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee. 

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to cindym@eeoconsultants.com.  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem. 
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