EEO UPDATE LETTER 1010

NO ADEQUATE SEXUAL HARASSMENT POLICY PROHIBITS AFFIRMATIVE DEFENSE

The Eleventh Circuit Court recently ruled that an employer who fails to show what its harassment policies are, or fails to show that they were adequately disseminated, cannot have an affirmative defense to allegations of harassment.

AFFIRMATIVE DEFENSE AVAILABLE FOR CALIFORNIA HARASSMENT CLAIMS

The Ninth Circuit recently ruled that companies are not liable for sexual harassment under the California Fair Employment and Housing Act where the plaintiff does not suffer any 'adverse employment action' and 'resigns without using the company's complaint procedures.' 

The State Supreme Court has not addressed the issue of an affirmative defense to FEHA claims yet.  The case does however show how important it is for companies to adopt anti-harassment policies, and for victims to report harassment.  Applying the Affirmative Defense decisions to FEHA cases will eliminate many of the "lying-in-wait cases" where an employee waits while a supervisor harasses him or her, collects evidence, and then sues.  Under the affirmative defense requirements, an employee must report harassment, reasonably following company procedures.  Legislative action on the decision is predicted.


ENGLISH ONLY RULES

The case involved housekeepers at a University in Texas who were hit, punched, had their hair pulled, and were called "stupid Mexicans" by their immediate supervisor when they spoke Spanish at work.  Some of the employees did not speak English, and co-workers were prohibited from speaking to them in Spanish even during lunch breaks.  

The EEOC has successfully litigated several English-only cases recently.  One settlement was reached for $2.4 million for an English-only workplace policy making it the largest known monetary resolution of a lawsuit concerning English-only in the workplace according to the EEOC. In another case, a former long-distance telephone operator service was required to pay $710,000 in damages to 13 bilingual Hispanic employees who were prohibited from speaking Spanish unless they were assisting Spanish-speaking customers.  The commission also obtained a $192,000 settlement in September 2000 with a suburban Chicago manufacturing company to resolve charges that eight Hispanic employees were disciplined or fired for speaking Spanish in the workplace.







