EEO UPDATE LETTER 1007

'REGARDED AS' AN INDIVIDUAL WITH DISABILITY

A recent decision indicates that it is not sufficient for a company to have a good faith belief that an individual with an obvious disability will create a significant risk of harm unless the decision is grounded in medical or other objective criteria. The decision was based on a the assumption of the company's physician that a double amputee could not perform the essential functions of the job due to his obvious disability. The Court there stated this type of protection will prevent the stereotyping of an individual's limitations, which the ADA was intended to protect. 
SEXUAL HARASSMENT BY THE EQUAL OPPORTUNITY HARASSER

A Prima Facie claim of Sexual Harassment requires the following:

1. The harassment must be based on sex,2. The harassment must be unwelcome, 3. The harassment must be sufficiently severe or pervasive enough to create a hostile work environment; and, 4. Some basis exists for imputing liability to the employer.
Where the accused harasser is an 'equal-opportunity' harasser who abuses men and women alike, there may still exist evidence of sexual harassment where the rude behavior is accompanied by discriminatory conduct. A recent U.S. Court of Appeals for the Fourth Circuit said, "Boorish behavior may exist apart from any propensity to discriminate." In order to establish actionable harm the plaintiff must prove the subjective and objective criteria. The subjective viewpoint can be established by the complainant's testimony and the objective criterion by the frequency and severity of the conduct and whether it unreasonably interferes with their job.
MONITORING EMAIL FOR SEXUALLY EXPLICIT MATERIALS 

The monitoring of e-mail in the workplace can be an effective tool to fight harassment since it allows employers to determine whether harassing communication is taking place. Once the employer has discovered the harassment, it can act promptly. These policies have generally been supported by the courts where it is found that employees do not have a reasonable expectation of privacy in the workplace. 
However, companies that have a policy that completely bars non-business use of e-mail may not be enforceable where it is found that the policy is selectively applied, and there are few CEO's in America who have not used the company computer in non-business situations. Instead, employers should create policies that focus on reasonable and responsible usage and apply the policy equally. 
EEO Consultants, Inc. provides periodic updates on current events related to employment discrimination and upcoming networking meetings related to equal employment opportunity. If you would like more information on employment compliance issues, please contact us at: 

EEO Consultants, Inc. at (305) 532-4887 or see our website at www.eeoconsultants.com. 
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