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SEXUAL HARASSMENT-A breakdown in the process for employees to report harassment and management's advance knowledge of harassing behavior justified a $25,000 jury verdict against a packaging company, the U.S. Court of Appeals for the Seventh Circuit has ruled (Gentry v. Export Packaging Co., 7th Cir., No. 00-2367, 1/25/01). 

Applying the Ellerth/Faragher affirmative defenses, the appeals court found that although Export Packaging Co. did have a clear policy against sexual harassment and supervisors and managers were aware that harassment was illegal, a breakdown in the system that hindered Lesley Gentry from properly reporting the alleged harassment invoked the company's vicarious liability. 

The affirmative defenses arising from Faragher v. City of Boca Raton, 524 U.S. 775, 77 FEP Cases 14 (1998) and Burlington Indus. Inc. v. Ellerth, 524 U.S. 742, 77 FEP Cases 1 (1998) place the burden on the employer to show that "(1) it took both preventive and corrective steps to address sexual harassment; and (2) that the employee failed to take advantage of available preventive or corrective measures," the court said. 

Finding that "no consensus existed within the management of the company regarding who assumed the position of Human Resources Representative (for harassment reporting purposes) and Export never informed its employees of who held the position," Judge Joel M. Flaum said that the company's failure to have a clear reporting procedure undermined its other efforts. 

"Such divergence of opinions suggests that Export appears not to have taken the necessary steps to fully and effectively implement its sexual harassment policy," the judge added. "If Export desired its policy to provide a viable means by which an employee could report sexual harassment, then the company should have made it more evident who assumed the Human Resources Representative position."
At trial, Flaum said Export managers were unclear who was to be responsible for hearing complaints about potential harassment. During the time period Gentry alleged harassment was taking place, there were three managers in the human resources department. Of the three, one was on maternity leave and the director of human resources testified that the other two managers--including himself--were not appropriate resources for making complaints. 

LACK OF INVESTIGATION CAN CAUSE ENORMOUS LIABILITY-Accounting for the size of the verdict, Tontodonato said that "the jury was quite upset with Safeway's lack of investigation. An employee told her boss about an alleged conversation she overheard, and basically Safeway did no investigation." 

"No formal complaint was made," Tontodonato said. "The human resources person talked with the employee once and threw away the [interview] notes." 

Francis X. Gaegler Jr., another of Talley's attorneys, told BNA Jan. 30 that the "poor job by Safeway" was a significant issue in the trial. 

RELIGIOUS DISCRIMINATION-The agreement settles a complaint brought by Eliezer Katanov, a barber at a Jean Louis David salon who was fired in October 2000 after he began wearing a yarmulke to work, Spitzer said. Katanov, a Russian immigrant, had worked for the company since 1996, he added. A yarmulke is a skullcap sometimes worn as part of Jewish religious observance. "People should not be forced to choose between practicing their religion and earning a paycheck,"

