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Sexual Harassment - Disciplinary action not necessary. A recent court decision indicates that an employer need not inact a formal disciplinary action in the case of harassing behavior but rather the employer's remedial action must be adequate to remedy the situation. In certain cases, "admonishing the offender can constitute an adequate 'disciplinary' response."

ADA - Lifting Restrictions Not Evidence of Substantially Limiting on Face. Comparator evidence is necessary to determine whether or not lifting restrictions are "substantially limiting". The evidence is used to show whether the restrictions would 'substantially limit' an individual's ability to do a wide range of jobs nationwide. 

ADA - Employee Must Identify Position for Which They are Qualified. A recent court decision indicates that an employer is not liable for failure to accommodate by reassignment where an employee does not identify a position for which they are qualified. The Seventh Circuit, citing Dalton v. Subaru-Isuzu Automotive Inc., 141 F.3d 667, 7 AD Cases 1872 (7th Cir. 1998), noted that to be "qualified," an employee must: 
· Satisfy the legitimate prerequisites for the alternative position, and 
· Be able to perform the essential functions of that position with or without reasonable accommodation
Breakdown in Harassment Reporting Procedures Can Create Vicarious Liability Against Employer. Safeway Grocery Store was recently found to have defamed a former employee due to its lack of an investigation in a harassment allegation underscoring the importance of management training of managers and Human Resources professionals. "An employee told her boss about an alleged conversation she overheard, and basically Safeway did no investigation." There was no formal complaint investigation conducted and the Human Resources representative discarded the interview notes.

Furthermore, "the affirmative defenses arising from Faragher v. City of Boca Raton, 524 U.S. 775, 77 FEP Cases 14 (1998) and Burlington Indus. Inc. v. Ellerth, 524 U.S. 742, 77 FEP Cases 1 (1998) place the burden on the employer to show that "(1) it took both preventive and corrective steps to address sexual harassment; and (2) that the employee failed to take advantage of available preventive or corrective measures." However, in a recent case against Export Packaging Company, the court found that the company had a policy in place but there was a breakdown in the system that prevented the complainant from benefiting from the system invoking vicarious liability against the employer.
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