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· On-Site, Online, Regularly Scheduled Webinars from our Website
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EEO UPDATE 1130:  CONSENSUAL RELATIONSHIPS CAN CREATE A HOSTILE WORK ENVIRONMENT FOR FELLOW COWORKERS
Problem: Should Employers Prohibit Supervisor/Subordinate Relationships?  A recent decision by the California Supreme Court held that widespread sexual favoritism in the workplace by a supervisor engaged in a relationship with a subordinate constituted sexual harassment in violation of the California Fair Employment and Housing Act (FEHA).  Miller v. Department of Corrections, 36 Cal. 4th 446, 30 Cal. Rptr. 3rd 797, 115 P. 3rd 77 (7/18/05).  Several female employees were simultaneously engaged in consensual sexual affairs with the warden at the Valley State Prison for Women.  The Court found that those engaged in such relationships were given unmerited promotions and special privileges as a result of these relationships.  Conversely, women who were not having affairs with the warden either because they refused or were not invited were denied promotions (even when demonstrably more qualified), and they were retaliated against when they complained about the disparate treatment.  The Court found that under the FEHA an employee could prove sexual harassment “by demonstrating that widespread sexual favoritism was severe and pervasive enough to alter his or her working conditions and create a hostile work environment.”  
Solution:
Make Company Policies Clear.  By drafting internal policies that require employees to notify the employer of relationships between supervisors and subordinates, without drafting a non-fraternization policy, employers may be able to immunize themselves from such liability where not on notice of the acts.  Allowing a supervisor or manager to make employment decisions regarding employees with whom he or she is having a consensual sexual affair creates an inference of favoritism.  As Miller makes clear, that favoritism can result in the creation of a sexually hostile workplace, which can violate laws prohibiting sexual harassment.  The best way to avoid this possibility is to make sure employment decisions are made by another manager—preferable one outside the supervisor’s reporting line.  This will ensure that favoritism does not infect employment decisions.  Remember, those decisions should be based upon employees’ qualifications and performance.  Personal relationships have no place in formulating employment decisions.  
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This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President EEO Consultants, Inc. You may subscribe or unsubscribe to this list by writing "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com . This article is not intended to be used as legal advice.  
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