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PAY DISCREPANCY IS A CONTINUING VIOLATION: The U.S. Court of Appeals for the Tenth Circuit ruled that pay discrimination under Title VII of the Civil Rights Act, if proved, is a ongoing violation and that each week that a plaintiff receives less pay than a similarly situated non-protected group member is a "fresh violation."  (Goodwin v. General Motors Corp., 10th Cir., No. 01--3019, 1/3/02).  The issue arose where a Black employee was hired by GM in 1976 and promoted in 1991 to the labor relations department, a position she continues to hold today.  While working for GM, she obtained a bachelor's degree and a master's degree in Labor Relations in 1989.  At about the same time, the other representatives were White and only one had a master's degree.  Notwithstanding the foregoing, the Black employee's salary was $300 less per month than the other representatives.  Over the years the disparity grew to $547 less per month than the lowest paid White representative.  However, the disparity between the white representatives actually shrank.  The Plaintiff had requested pay increases but was told there was no money available.  Despite a confidential policy regarding salaries, a printout listing the salaries of her associates appeared on the Plaintiff's desk.  When confronted about the disparities, GM offered to give her a five percent increase if she would sign a contemporaneous document stating that she had received all pay due her, but she refused.  Then she was offered an additional increase that would have brought her up to $259 less than the lowest paid White representative but she rejected it as well.  The District Court had originally granted summary judgment for GM finding the Plaintiff's claims time-barred, however, the Court of Appeals overturned that ruling finding that although the relief sought under Title VII was limited to 2 years backpay, her entire tenure as a representative was legally available for review as 'probative evidence' of earlier acts of discriminatory conduct.

LESSON ONE: DEVELOP PAY POLICIES- Pay discrepancies generally begin at hire or promotion and despite efforts to increase the individual's pay thereafter, they never catch up.  (See the following example). 

An employee is hired at $40,000 and his/her associates are paid $50,000 for the same position, yet the new employees outperforms them and receives higher performance evaluations and increases, the average increase being 3-5% annually.  Consequently, in order for the new hire to catch up, the comparitors must receive no increases and the new hire must receive the maximum increase for 5 years or the disparity in pay will continue despite the fact that the lower paid employee is the best performer.  
LESSON TWO: TWO YEARS BACKPAY- Title VII allows a victim of discrimination to receive backpay and interest on all salary and benefits including; 401(k) contributions, pensions, bonuses etc.  

LESSON THREE: PAY IS NOT ALWAYS CONFIDENTIAL- Despite a company's best efforts to keep pay records confidential, employees discuss their pay with each other and records are not always maintained in confidence.

ACTION PLAN: CONDUCT A PERIODIC COMPENSATION ANALYSES- In order to determine whether or not your company has any bad apples, you must conduct a compensation analysis based on race and sex.  The U.S. Department of Labor has recently implemented the compa-ratio analysis although the median analysis is still used by statisticians as well.  Additionally, adhere to the following action rules to maintain a working environment free of pay disparities: #1: Have a strict starting salary policy for new hires and promotions.  Be skeptical about hiring outside of the policy based on market conditions.  #2: Make sure benefit contributions are made in a non-discriminatory manner to avoid enormous liability down the road.  

#3: The best defense is a good offense, make sure that pay policies are non-discriminatory and followed by hiring managers by training them on setting salaries and making hiring decisions.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.

Cindy Mattson, President & CEO
EEO Consultants, Inc.
1881 Washington Ave., Ste. 15A
Miami Beach, Florida 33139
Phone: (305) 532-4887
Fax: (305) 532-4347
cindym@eeoconsultants.com
www.eeoconsultants.com
