EEO UPDATE LETTER 1041
$1 MILLION PUNITIVE AWARD & NO AFFIRMATIVE DEFENSE FOR COWORKER HARASSMENT: The Ninth Circuit Court of Appeals upheld a $1 million punitive damages award in a racial discrimination suit.  (Swinton v. Potomac Corp. d/b/a Crescent Cardboard Co. d/b/a Crescent/US Mat, 9th Cir., No. 99-36147, 10/24/01).  The Court ruled that the affirmative defense an employer may use established in the U.S. Supreme court cases Faragher v. City of Boca Raton, 524 U.S. 775, 77 FEP Cases 14 (1998) and Burlington Indus. Inc. v. Ellerth, 524 U.S. 742, 77 FEP Cases 1 (1998) is not available to an employer when the harasser is not a supervisor, and the plaintiff is alleging negligence on the part of the employer.  The Court also ruled that there should be no "bright-line rule" requiring that lower courts admit evidence of remedial efforts taken after a complaint is filed. Here, the manufacturer was found liable for racial harassment of its only African American employee by his coworkers.  The evidence presented at trial indicated that the remedial action of conducting training 7 months after the Plaintiff quit would not have altered the serious evidence of negligence against the employer.  The Plaintiff was subjected to racially offensive jokes and comments and said he heard racial epithets more than 50 times in his 6 months of employment.  Fellow employees and managers admitted that racially hostile comments were made and that jokes were told about whites, Asians, Poles, gays, Jews and Latinos too.  Ultimately, the Plaintiff left his job without reporting the incidents claiming that his manager witnessed it and did nothing.  A jury awarded him $5,162 in backpay, $30,000 in emotional distress and $1 Million in punitive damages.  The Defendant argued that it should be allowed to claim an Ellerth/Faragher defense obligating the Plaintiff to exhaust internal remedies first.  The Court however, stated that although the defense is not available in the case of negligence, an employer can avoid liability by promptly responding to complaints and taking corrective action since a plaintiff must show that the employer knew of the harassment and failed to take action.
LESSON: COMPANIES MUST TAKE PREVENTATIVE ACTION BEFORE A CLAIM IS FILED- Although taking remedial action after a charge is filed may be admissible in a claim of vicarious liability, where a plaintiff claims negligence the employer cannot always present evidence of good faith efforts after the fact.  Also, the affirmative defense or limited liability may not be available for an employer where supervisors knew or should have known about the harassment and did not take prompt action to correct it.
ACTION PLAN: 1) CONDUCT ANNUAL TRAININGS AND PROMPT INVESTIGATIONS- Supervisors must be made aware of the seriousness of harassing behavior and a zero tolerance policy should be enforced.  Train employees and supervisors on all subjects related to Title VII and update policies regularly.  Also be sure to conduct immediate investigations where harassment is identified, even if it has gone unreported.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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