EEO UPDATE LETTER 1028
LESS FAVORABLE JOB DUTIES TANTAMOUNT TO ESTABLISH CONSTRUCTIVE DISCHARGE CLAIM: The U.S. Court of Appeals for the Sixth Circuit stated that where an employee's continued employment is contingent upon her accepting less favorable job duties, a reasonable person could find it necessary to resign (Logan v. Denny's Inc., 6th Cir., No. 99-4395, 8/7/01).  The opinion was based on a Black employee's claim of race discrimination where after 11 years of working as a waitress, the employee was told she must accept a demotion to service assistant, busing tables etc., or resign.  The employee had also received average or above average performance evaluations and claimed coworkers and management made inappropriate comments based on race.  The court said that the restaurant's failure to; 1) counsel the employee, 2) provide training regarding her alleged performance deficiencies, 3) apply comparable disciplinary process to similarly situated employees, and 4) the timing of the incident following an "above standard" performance evaluation, all supported issues of material fact where one might conclude that the plaintiff's only option was to quit.

LESSON: DEMOTIONS DON'T HAVE TO MEAN LESS PAY-In the above case, the court found that although the employee actually received more hourly pay as a service assistant, the less desirable job duties and position could be construed as a demotion.  Therefore, the demotion and alleged racial comments together could warrant a claim of constructive discharge.  A demotion doesn't always mean less money, it could mean a less desirable schedule, working conditions, less status and/or possible humiliation to the employee.
ACTION PLAN: 1) Educate managers on disciplinary procedures.  2) Get senior management, counsel and/or human resources involved in the process whenever possible to ensure fairness.  3) Document employee's performance problems and set up standard disciplinary processes for managers to follow instead of allowing them to use their best judgment.  Their judgment might not always be best for the company.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: Performance evaluations; Management training programs; conflict resolution and anti-discrimination policies.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and basic technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost.  For tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity. You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to cindym@eeoconsultants.com.  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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