EEO UPDATE LETTER 1029
FOREIGN-BORN WORKER'S RIGHTS AND A "CULTURE CLASH": In a case of national origin discrimination by a class of foreign-born workers, the U.S. District Court for the District of Maine decided in favor of the workers (Ho v. Barber Foods, D. Me., No. 00-282-P-DMC, 5/18/01).  While the company's workforce is approximately 44% foreign-born, the entry-level service and laborer positions are overwhelmingly foreign-born.  The court found a "culture clash" in examples such as the supervisor whistling at the workers, verbally berated them, tapping them on their heads and ears and pulling them by their uniform lapels.  On one occasion, a supervisor said to an Ethiopian worker, "I hate your face."  The Asian employees stated that in their culture a supervisor would never discipline them in front of other workers but would pull them aside and discuss it in private.  The court found that despite the requirement to file a claim with the EEOC within 300 days of the alleged violations, the incidents prior to the 300 day requirement could be considered since the workers were unaware of their rights and thought their only recourse was to complain internally, which they had done.  In another case, a settlement of $125,000.00 was reached where an English proficiency test was found to discriminate against a class of Hispanic and Asian employees and applicants that were denied placement into better paying operative positions because of their inability to pass the test (EEOC v. J.R. Simplot Co., No. CIV99-0439-S-BLW, consent decree filed 6/18/01). Here, there was no evidence of misconduct on the part of supervisors but rather the EEOC said the neutral testing process had a disproportionate negative effect on foreign-born individuals.  The company no longer uses the test.

LESSON ONE: INTENT TO OFFEND- Most often we think of discrimination in the context of blatantly offensive conduct.  As seen above, conduct that may not seem offensive to some, such as whistling, or public castigation, may create a culture clash with others.  Additionally, even where conduct complained of has seemingly passed the statute of limitations for an outside claim, the court may find a continuing violation and use those instances in establishing liability where the employees were not informed of their rights to file a claim.  LESSON TWO: NO INTENT NECESSARY- Furthermore, a seemingly neutral employment practice such as a pre-entry English test may be found to adversely affect a particular group.  Be sure that all tests administered and skills required for a position are essential to the performance of the job.  Take notice of departments, job titles or shifts that are made up of predominately foreign-born or minority workers to be sure channeling does not exist.

ACTION PLAN: 1) WALK THE FLOOR- Many problems go unnoticed because management and/or human resources professionals fail to become aware of the problems until a complaint is filed.  Periodically touring the facility and talking with line workers can create an atmosphere of acceptance of workplace diversity and intolerance for discriminatory conduct.  Also, investigate and promptly correct any alleged violations of supervisor's discipline actions.  Educate employees on their rights to file claims with the EEOC or other local agencies by conducting annual EEO training sessions and/or through periodic written directives.  2) TESTING SCRUTINY- The law generally requires that tests and skill requirements be job related. Annually review job descriptions to be sure the position still requires such skills.  And, conduct annual impact ratio analyses on personnel actions such as hires, promotions, terminations, and transfers to avoid adversely affecting a particular group by a seemingly neutral employment practice.  Also make sure all tests administered to obtain jobs are validated by a reliable source.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: Employee and management EEO training seminars; validation studies; drafting job descriptions; employee handbooks; harassment and anti-discrimination policies.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and basic technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost.  For tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity. You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to cindym@eeoconsultants.com.  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is not intended to be legal advice and is intended for informational purposes only.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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