EEO UPDATE LETTER 1006

The Amount of Time Spent on a Task Does Not Necessarily Dictate Essential Function of the Job
Time spent on a particular task compared with other duties does not necessarily dictate whether the function is "essential to the performance of the job," and therefore covered under the ADA.  In other words, just because an employee only spends a tenth of their time performing a particular duty, it does not preclude the employer from requiring that the employee be able to perform it.  Generally speaking job descriptions should describe the task to be performed to ensure it is a required function.  Additionally, in order for the duties to be "essential" the Company must have a valid reason for requiring employees in that position to perform them.

Record Retention Requirements

A Company cannot prevail on a motion for summary judgment where it violates a record retention regulation, which can amount to a breach of duty necessary to justify a destruction of evidence inference in an employment discrimination action.  Companies are required to retain records pertaining to employment decisions for a least two years under Title VII of the 1964 Civil Rights Act and the ADA.

Spanish-Speaking Workers Are Not Necessarily Bound By Arbitration Accord Written in English

A Texas Federal Court recently found that a language barrier may make an employment agreement unconscionable.  Although illiteracy is not accepted as making an agreement unfair in and of itself, when there is a language barrier and the person is pressured into signing the agreement, it may be deemed unconscionable and unfairly favorable to one side.

Employer May Have Obligation To Accommodate Employee Unable to Perform the Job

A disabled employee who admits that they could not physically perform the job from which they are terminated still be considered a "qualified" individual under the Americans with Disabilities Act if they can show there are other jobs within the company he could perform without displacing another employee.

