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$708,000 VERDICT FOR COMPARABLE WORTH: The Ohio Supreme Court recently affirmed a trial court verdict in favor of a female manager who sued for sex discrimination in pay where her job title was not identical to that of her male counterparts. (Kroh v. Continental General Tire Inc., Ohio, No, 00-16, 6/13/01). The court ruled that she had a job that was similar to that of her male coworkers, notwithstanding that the job titles were different and/or that she reported to a different supervisor. The court stated that requiring that an employee only pursue an equal pay violation where there are identical job titles would in effect prevent employees from ever pursuing a claim. The court went on to say that the plaintiff had established the essential aspects of the "similarly situated" requirement by comparing herself to her peers. 
LESSON: 1)SHIFTING THE BURDEN OF PROOF-The Equal Pay Act has the unique characteristic of shifting the burden of proof to the employer where the employee can establish a prima facie claim. It is then the employer's responsibility to allege an affirmative defense. In many jurisdictions, it is only required that a plaintiff prove they are being paid less for equal work, for a job of equal skill, effort, responsibility, being performed in similar working conditions, at the same establishment. These cases are confirming the EEOC guideline's position of the comparable worth theory of proof in compensation. Employers must then show that the differences in skill, effort, responsibility or working conditions, generally documented in job descriptions, account for the differences in pay. 2)COMPARE APPLES TO ORANGES -In the aforementioned case, the court said that it was unwilling to reverse a jury verdict favoring the plaintiff just because the court of appeals considered the plaintiff to be an apple and her peers to be oranges. If the company says they use merit, seniority, time in job or performance in determining compensation, the system should be applicable to all employees, be communicated at their annual reviews and applied uniformly. Many times, companies fall victim to an equal pay claim where their long-term employees who have moved up from staff positions have fallen through the cracks and many of these employees are females and minorities. 

ACTION PLAN: DOCUMENT REASONS FOR PAY DISCREPANCIES-Be sure to review your entire compensation system at least every other year for possible equal opportunity violations to avoid liability. Also, record reasons for differences in pay between similarly situated employees by comparing not only employees with identical job titles, but also those within the same pay grade for example. Many times market study data, performance evaluations or non-discretionary bonus potential will explain the differences in pay between job titles, but this should be well researched and documented before a claim is brought.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: Compensation analyses using compa-ratios, median analyses, and multiple regression analyses. To get a free review of your current procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887. You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and basic technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost. For tasks requiring less than two hours work we charge $3 per minute. For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee. 

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity. You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to cindym@eeoconsultants.com. If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem. 
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