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EQUAL PAY ACT

A bill currently being considered would require companies to provide 'equal pay for work of equal value' and request the U.S. Department of Labor, OFCCP (Office of Federal Contract Compliance Programs,) to conduct compliance reviews of federal contractor's pay practices. OFCCP would initiate compliance reviews of companies where the pay gap is "significantly" higher than the average gap to ascertain whether the company is in violation of the existing laws.

This type of regulation is akin to comparable worth, which up until now has not been enforceable.  Here, the agency would compare the pay of jobs held by protected group members and non-protected group members that have different job titles but require similar effort, education, and responsibility.  One example provided was a company who paid licensed nurses, a position occupied predominately by females, $7.50 an hour but paid the janitors, mostly men, $9.00 an hour.  Although the bills are still pending, OFCCP has begun monitoring and enforcing these cases through its survey data collected on compensation and many companies have already settled these cases.  One method of comparison the agency is using to evaluate whether there is a discrepancy is by comparing the compa-ratios of the incumbents by race and sex.

Another bill being considered is "The Paycheck Fairness Act" that would allow for compensatory and punitive damages in addition to back pay for equal pay violations.  It would also allow for class actions and require the U.S. Department of Labor to initiate plans for eliminating the wage gap and to provide human resources professionals with guidelines for evaluating jobs and pay.

TITLE VII HARASSMENT AND ADA HARASSMENT ARE ALIKE

The Fifth Circuit U.S. Court of Appeals held that disability based harassment is covered by the ADA.  "Following the language in Meritor Savings Bank v. Vinson, 477 U.S. 57, 40 FEP Cases 1822 (1986), the court interpreted "the phrase 'terms, conditions, and privileges of employment,' as it is used in the ADA, to 'strike at' harassment in the workplace."  The Court found Title VII and the language of the ADA to be congruent and said they should be interpreted consistently.

ADA-MAJOR LIFE ACTIVITY OF EATING
A Plaintiff recently sued a company for ADA discrimination where he believed he was denied employment based on his diabetes.  The medical treatment necessary for his condition required that he constantly have food available, monitor the timing of when he ate, and the type and quantity of food that he ate.  Here, the Court ruled that eating is a major life activity and allowed the Plaintiff to proceed with his claim.

