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JURY AWARDS $1 MILLION DOLLARS FOR RETALIATION CLAIM: A jury has awarded a female employee of Lawrence Livermore National Laboratory $1 M for retaliation based on her testimony in a sex discrimination suit for another female employee (Kotla v. Regents of the Univ. Nat'l Lab., Calif. Super. Ct., No. V-014799-8, jury verdict 3/11/02).  The Plaintiff claimed the harassment began after her deposition in her coworker's lawsuit when the lab's counsel called UC police and began a criminal investigation into her use of the lab's computer equipment.  Allegedly, the lab used her having a personal file on the computer, and making $4.30 worth of personal phone calls as a pretext to fire her, when 21 other instances of employee misconduct committed by other employees, including using the lab's supercomputers to run as a server for pornography, were not terminated.  The Plaintiff is now seeking attorney's fees and costs, which could bring the award to $1.5 to $2 million.

EMPLOYEE FIRED FOR PERCEIVED INVOLVEMENT IN DISCRIMINATION SUIT: In another retaliation case, the court held that a third party could bring a retaliation claim against an employer under the "perception theory" even though the employee was not actually engaged in the lawsuit (Fogleman v. Mercy Hospital Inc., 3rd Cir., No. 00-2263, 3/18/02).  Here, the Plaintiff purported he was fired after the company brought him in for questioning about his father's lawsuit for age and disability discrimination, even though he was not actually involved in the suit.  The court ruled, in a case of first impression, that it read the statutes as supporting a "perception theory" since the focus was on the employer's subjective reasoning for taking an adverse action against the employee, even if the company's perceptions were incorrect.  The Court likened the case to an example of an employer who does not hire an applicant because it believes he is Muslim, even though the applicant in fact is not a Muslim, the employer is still discriminating.
LESSON: EMPLOYERS CANNOT RETALIATE AGAINST 3RD PARTIES EVEN WHERE THE EMPLOYEE IS NOT ACTUALLY A PARTY TO THE COMPLAINT- As the cases above indicate, retaliating against employees for their involvement, or perceived involvement, in a discrimination claim can prove costly.  It is not always the actual complainant who is the victim of retaliation, but sometimes, others who participate in the process.
ACTION PLAN: STAY INVOLVED IN THE COMPLAINT & LITIGATION PROCESS- Senior level management, counsel and senior officials within the human resources department should stay involved in the entire complaint and litigation process to ensure that other employees are not being treated unfairly due to their statements or participation in the process.  Juries and court decisions indicate that companies will be penalized for retribution imposed on whistleblowers, and even for employees who are believed to be participants in the claim.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance we will provide you with time estimates and a low cost fee to fit within all budgets.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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