EEO UPDATE LETTER 1057
JOBS NEED NOT BE "EQUAL" TO BE "EQUAL" UNDER EQUAL PAY ACT: The U.S. Court of Appeals for the Eighth Circuit held for the plaintiff in an Equal Pay Act case (Hunt v. Nebraska Public Power Dist., 8th Cir., No. 00-3632, 3/19/02).  The Court stated determining whether two jobs are equal under the Act requires a judgment on the facts of the case, including considering education, experience, additional training, performance, responsibilities, and the individual's ability to perform the job.  In the Hunt case, the female clerk was required to perform supervisory duties after the retirement of the previous male supervisor though she was not given any additional training, was not given a job title change, promotion or pay increase.  Additionally, many fellow employees testified that the Plaintiff performed similar duties to that of her male predecessor after his retirement and was not compensated for it.  Her performance appraisals noted her training others, and her vast experience making her an asset to the company.  However, the Plaintiff alleged that when she complained about performing the extra duties without being paid for the position, she was suspended without pay.  She appealed to the grievance board who determined she was justly terminated since she was at will and the company was not required to provide just cause.  A jury found for the Plaintiff and the lower court reversed the verdict in favor of the Defendant.  The Court of Appeals found that there was enough evidence that a jury could find that Hunt performed work that was "substantially equal" to that of her former supervisor and that the differences, if any, were inconsequential.  Therefore, the Court reinstated the jury verdict in favor of the Plaintiff.

QUIZ: DO YOU KNOW THE ANSWERS TO THESE EPA QUESTIONS?
Can the females bring EPA claims in the following examples:
1.
A female clerk for ABC Company in Ft. Lauderdale, Florida is paid less than a male clerk in the Miami location.  Both perform the exact same job at different locations. 

2.
A man and a woman work side by side on an assembly line in a manufacturing plant assembling products and performing the same job.  When the product reaches the end of the line, the man lifts the product off the belt.  

3.
A female bank teller receives less pay than the male teller because their supervisor gives the male a higher merit increase each year.  When asked why the male received a higher merit increase than the female, the supervisor stated he had a gut feeling that the male was a better performer.

ANSWERS: WHERE ARE THE VIOLATIONS?

1.
No, there is no EPA violation.  The female must show she was paid less than a similarly situated male at the same location.

2.
No, not if removing the product from the belt is considered additional effort due to lifting the assembled product.

3.
Yes, subjective criteria used in performance evaluations will subject a company to potential sex discrimination liability.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance we will provide you with time estimates and a low cost fee to fit within all budgets.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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