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EEO UPDATE 1124: TRANSSEXUAL RECEIVES JURY AWARD OF $875,000 FOR SEX DISCRIMINATION
Problem:  Transsexuals May Be Covered Under Sex Discrimination Laws :  
The Sixth Circuit recently upheld a District Court jury’s decision to award $875,000 to a pre-operative male-to-female transsexual who was demoted after failing his probationary period after being promoted to sergeant.  The court found that the demotion occurred because of illegal sex discrimination based on the Plaintiff's failure to conform to sex stereotypes in violation of his equal opportunity rights under Title VII of the Civil Rights Act.  Barnes v. City of Cincinnati, Nos. 03-4110, 04-3320 (6th Cir. 3/22/05).  Barnes was promoted to sergeant after finishing in the top 15% of those taking the written examination.  He then entered a “probationary period" to assess his ability to perform the duties of his new position.  He was allegedly faulted for not being “masculine enough” and not having the “command pressence” required of a sergeant.  Barnes claimed that these complaints stemmed form the fact that he dressed as a woman when not on duty, and he sometimes wore makeup while on duty.  Eventually, the CPD failed Barnes and he was demoted to his former position of Officer and Barnes sued for discrimination based on sex.  The jury found that the CPD had discriminated against Barnes because of his failure to conform to sex stereotypes.  It awarded him $150,000 in compensatory damages, $140,000 in front pay and $30,511 in back pay, as well as $527,888 in attorney’s fees and $25,837 in costs.  The Circuit Court restated its position that transsexuals may be protected under Title VII related to sex discrimination suffered because of “gender non-conformity”, and it affirmed the jury’s award.  
Solution: Discuss Sex Stereotypes In Your Management Training Programs On Sexual Harassment And Discrimination.  Although federal laws and most state laws do not include transgender or transsexuals as protected classes, courts may find that where the employer makes personnel decisions on traits such as appearance and subjective criteria such as “command presence”, “masculinity” or “femininity” the organization may not have a good defense in a gender non-conformity case.
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