EEO UPDATE LETTER 1043
LIFTING NOT A DISABILITY UNDER ADA: A U.S. Court of Appeals for the Eighth Circuit ruled that an applicant for employment who received a lifting restriction in a pre-employment exam, due to a previous back injury, was not considered an individual with a disability under the Americans with Disabilities Act (Conant v. Hibbing, 8th Cir., No.00-4046, 11/26/01).  The Plaintiff was given a restriction of lifting no more than 30 pounds by a pre-employment physician and told to get a function-capacities exam by a physical therapist.  The City declined to hire him stating he did not meet the requirements of the position.  The therapist's exam revealed he was fully capable of performing all the essential job functions.  He reported the results to the City but they still declined to hire him.  The Court ruled that the evidence presented did not indicate that the City perceived him as being disabled under the Act but rather that it considered him unable to perform the job requirements.  The Court stated that simply having a limiting, but not disabling, restriction is not covered under the Act and that here, the Plaintiff could not be considered a "qualified individual with a disability."  It said, "there is a distinction between being regarded as an individual unqualified for a particular job because of a limiting physical impairment and being regarded as 'disabled' within the meaning of the ADA." 
LESSON: - Compliance with the ADA can be very challenging and a thorough analysis of the circumstances should be conducted when making employment decisions.  Many employers are afraid to indicate that a candidate was not hired based on his/her inability to perform the job functions, however, courts are generally able to distinguish between a company's perception that an individual is disabled, versus, unable to perform the job requirements where the record is well documented to that effect.
ACTION PLAN: 1) GET INPUT-Make sure these decisions are not made by line managers alone.  Have human resources, counsel or a panel of supervisors review any employment decisions which may later be perceived as based on a physical limitation before documenting them.  2) KEEP ADEQUATE RECORDS-Document applications properly and keep medical records in a separate file, which should be maintained for at least one year for most employers.  If the candidate is not being hired based on their inability to meet the requirements, record objective factors pertaining to job performance as the reason.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants

HYPERLINK "mailto:cindym@eeoconsultants.com"
@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com.  Beyond the basic consultation and technical assistance, for tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to eeoconsultants@eeoconsultants.com .  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and should not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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