EEO UPDATE LETTER 1030
LIFTING LIMITATION ONLY AFFECTS A NARROW RANGE OF JOBS-NO ADA VIOLATION: The U.S. Court of Appeals for the Eighth Circuit has found that a medical limitation, excluding a nurse from lifting more than 40-pounds following a diskectomy, only affected a narrow range of jobs and therefore did not qualify her as an individual with a disability for the purposes of the Act (Brunko v. Mercy Hosp., 8th Cir., No. 00-2989, 8/15/01). "Although lifting itself is identified as a major life activity," the court ruled that a general lifting limitation is inadequate to establish a disability within the meaning of the ADA.  The plaintiff claimed the hospital fired her after her doctor restricted her to a 40-pound lifting limitation, on account of the hospital's 75-pound lifting requirement for the nursing position.  The hospital denied the claim stating that they had offered her other positions.  The court ruled in favor of the hospital stating the plaintiff was not entitled to an accommodation of working at a specific job of her choice.  A disability that precludes someone from only a narrow range of jobs is not considered to be "substantially limiting" of a major life activity, and therefore not covered under the Act.
LESSONS: The Americans with Disabilities Act can be very complex and confusing and not all disabilities are covered under the Act making it difficult to determine when liability might be a potential problem.  Consider the following: 

1. Whether the disability affects a "major life activity." (i.e.) breathing, walking, lifting, etc.

2. Whether the disability "substantially limits" the person's ability to perform the major life activity.  

(i.e.) duration of impairment, are there any similar positions available for which the individual is qualified that would not require an accommodation.
3. Whether "mitigating measures" would correct the disability. (i.e.) medications, glasses, etc.

4. Whether the individual can perform the "essential functions of the position" with or without an accommodation.

ACTION PLAN: Always discuss these lessons with front line managers to ensure compliance since most employees will discuss accommodations with their immediate supervisors first.  If you are unsure of whether an accommodation is required, seek assistance from counsel or a specialist in the field to avoid potential litigation down the road.
EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: ADA management and human resources training; company policies related to disabilities and accommodations; drafting complaint procedures; and internal workplace investigations.  To get a free review of your current policies and/or procedures, simply forward them to eeoconsultants@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887.  You can also visit our website at www.eeoconsultants.com. 

Beyond the basic consultation and technical assistance, if your existing company policies, complaint procedures, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost.  For tasks requiring less than two hours work we charge $3 per minute.  For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee.  

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity.  You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to 
 HYPERLINK "eeoconsultants@eeoconsultants.com" 

eeoconsultants@eeoconsultants.com 
.  If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem.  This article is intended for informational purposes only and it is not to be interpreted as legal advice or counsel.  This article may be reproduced unedited in your company publication and may also be passed on to others.  Please cite the source as Cindy Mattson, President & CEO, EEO Consultants, Inc.
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