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HIV TESTING BASED ON "DIRECT THREAT" AND THE ADA- A federal court has ruled that a ski patroller for an Oregon resort was wrongly removed from his position where the resort "regarded him as being disabled" and posing a "direct threat" to skiers after learning that the ski patrol's wife had AIDS. (Doe v. An Oregon Resort, D. Ore., No. 98-6200-HO, 5/10/01). The resort reassigned "John Doe" to a higher paying snow removal position, after he refused to submit the results of an HIV test required by the company. First, the company began by discussing possible accommodations with him should it be determined that he was HIV positive. The court found that the resort regarded him as being disabled by removing him from his position and treating him as if he was infected with HIV instead of allowing him to continue in his job until they knew his status. The resort claimed they reassigned him to another position believing that he posed a "direct threat" to skiers. The court concluded that even assuming Doe contracted HIV from his wife, the potential risk posed to other skiers was low and therefore not covered under the "direct threat" exemption to the ADA. 

LESSON: MEDICAL EXAMS MUST BE JOB RELATED-Although it is allowable to require that an employee submit to a medical examination, it must be related to the employee's ability to perform the essential job functions. Additionally, beginning the accommodation process prior to determining the status of an employee's disability can expose a company to liability under a "regarded as disabled" theory. Furthermore, implying that an employee poses a threat to the company's clientele due to the HIV status of his/her spouse will probably expose the company to liability under the ADA in most cases.

ACTION PLAN: 1) EXAMINE ACCOMMODATION PROCESSES-Confirm that position descriptions are current and accurately describe the essential functions required of the job. If a manager requests that an employee submit to a physical exam, be sure the exam is strictly to determine whether the employee can perform the job functions. Review the reasonable accommodation procedures with all supervisory staff, and do not remove employees from their positions until it is determined that they are unable to perform the job without a reasonable accommodation for the disability. 2) CONSULT AN EXPERT-With regard to a potential "direct threat," involve the human resources department, and seek expert advice before removing an employee due to a perceived threat to others. Even where the employee is moved into a higher paid position, the cost of litigation can expose the company to unnecessary expense.

EEO CONSULTANTS' HELP DESK- EEO Consultants provides initial consultations and basic technical assistance over the phone or via e-mail free of charge on subjects such as: ADA accommodations, disability policies and employee and management policy manuals. To get a free review simply forward your inquiries to eeoconsultants@eeoconsultants.com, fax to 305-532-4347 or call 305-532-4887. You can also visit our website at www.eeoconsultants.com . 

Beyond the basic consultation and basic technical assistance, if your existing company policies, affirmative action plan, compensation system or training programs need to be revised to bring them into compliance, we will complete the job quickly and at an extremely low cost. For tasks requiring less than two hours work we charge $3 per minute. For larger assignments, we'll provide you with time estimates and a guaranteed maximum fee. 

EEO Consultants provides periodic updates on equal employment opportunity and information on upcoming networking meetings related to equal employment opportunity. You can subscribe or unsubscribe to this mailing list at any time by indicating "subscribe" or "unsubscribe" in the subject line and emailing to cindym@eeoconsultants.com. If you experience technical difficulties such as receiving numerous copies of the same update, please contact us immediately to correct the problem. 

Cindy Mattson, President & CEO
EEO Consultants, Inc.
1881 Washington Ave., Ste. 15A
Miami Beach, Florida 33139
Phone: (305) 532-4887
Fax: (305) 532-4347
cindym@eeoconsultants.com
www.eeoconsultants.com
