EEO UPDATE LETTER 1011

"REGARDED AS DISABLED" & THE "SAFE HARBOR" PROVISION OF THE ADA

The U.S. District Court for the Middle District of Pennsylvania ruled that merely requesting that an employee take a medical exam is not enough to show that an employer 'regards the employee as disabled' even where the employee is the only one asked to submit to such an examination. The ADA permits such inquiries where an employer can show job-relatedness and business necessity. The employee must present additional evidence to support the "regarded as" disabled claim. Conversely, in a case in Kentucky, the court found an employer liable for violating the ADA under "regarded as having a disability" where it demanded the employee be 100% healed before returning to work after taking medical leave.

The Safe Harbor provision of the ADA requires that employers not discriminate against an employee or applicant who is currently being treated for a drug addition. The purpose of the provision is to protect alcoholics and drug addicts during treatment who would otherwise not be covered under the Act. However, the Ninth Circuit Court of Appeals found that merely participating in rehab is not sufficient to invoke the "Safe Harbor" provision of the ADA. There, an employee was arrested for drug use and required by the court to attend a drug rehab thereby causing her to miss work. The employee claimed coverage under the ADA applying the Safe Harbor provision. The Court held that because the Plaintiff had not refrained from using drugs, the provision was not applicable. 

LESSON:

According to David Fram, the Director of EEO and ADA services for the National Employment Law Institute, employers should provide training to all human resources, EEO Officers, in-house counsel, upper level managers and front line managers since these are the employees who implement the nondiscrimination policies and must understand them. There should be a focus on the reasonable accommodation process and the company's policy for requesting an accommodation. The training should include hypothetical ADA cases and be fun and interactive in order to promote learning. It should stress recent changes in the Act such as the definition of a disability since the U.S. Supreme Court's decision in Sutton v. United Air Lines Inc. (527 U.S. 555, 9 AD Cases 673), holding that mitigating measures would be considered; working as a major life activity; genetic testing; and establishing the essential functions of the job.

YOUR ACTION STEPS:

Take a moment to review your company's policies such as the maternity leave, short-term and long-term disability, requesting an accommodation and veteran's with disabilities policies, (if applicable), to ensure they are conveyed in an easy to read manner. Determine when the policies were last distributed to all employees and whether the policies were discussed with managers and anyone else handling workplace accommodations or leave. If the policies have not been distributed and discussed within the past year, distribute them and conduct management training on the implementation of the ADA and your company's disability leave policies.

If you have any questions on compliance with the ADA, the adequacy of your current policies, drafting policies or conducting management and employee training on these issues please contact EEO Consultants, Inc. for technical assistance. We'll be happy to provide you with guidance specific to your company's needs and the service is provided free of charge.
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