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EEO UPDATE 1125: Problem:  FMLA Case Demonstrates Limits of Right to Reinstatement.
The Eight Circuit recently upheld a judgment in favor of a hospital that refused to reinstate a nurse at the conclusion of her Family Medical Leave Act (FMLA) leave.  The hospital claimed that it would have terminated the nurse if she had not been on FMLA leave.  Throneberry v. McGehee Desha County Hospital, No. 03-3822 (8th Cir. 04/11/2005).  After her father’s death and her divorce, Throneberry’s mental health began to deteriorate to the point where Throneberry said that she suffered a nervous breakdown, and began taking prescription drugs.  She agreed with hospital management that she would take a month of paid medical leave to address her "serious health condition.”  During the leave, Throneberry continued to come to the hospital, and she became so disruptive that her supervisor finally asked her to resign.  At first Throneberry refused the offer, but after overdosing on Xanax she did agree to resign as long as the hospital paid her severance benefits and allowed her to take a leave of absence with pay and benefits until the end of the year when her resignation became effective.  After Throneberry resigned, her co-workers and supervisors assumed her responsibilities and became aware of the full extent of her failure to do her job.  Among other things, the hospital had to repay Medicaid $40,000 for Throneberry's improperly documented billings.  Throneberry’s supervisor testified that based on these very serious deficiencies, she would have fired Throneberry before her resignation date took effect.  Throneberry brought suit in federal court alleging, in relevant part, that the hospital had violated the FMLA by interfering with her FMLA rights and failing to reinstate her at the end of her leave.  The District Court entered judgment for the hospital, holding that "an employee exercising her rights under the FMLA may be dismissed, but only if the dismissal would have occurred regardless of the employee's request for or taking of FMLA leave."  It found that the hospital had satisfied its burden based upon Throneberry’s disruptive actions while on leave and the performance issues discovered after she resigned.  The Court of Appeals affirmed, supporting the conclusion that “if an employer were authorized to discharge an employee if the employee were not on FMLA leave, the FMLA does not shield an employee on FMLA leave from the same, lawful discharge.”
Solution:  Without Good Employee Performance Documentation, Juries May Believe the Employee’s Version of Events and Find that the Employer Discriminated Against Him or Her for Asserting Rights Under the FMLA: The Throneberry case makes clear that employees on FMLA leave are entitled to no greater rights (including the right of reinstatement at the end of leave) than would have been the case if they were not on leave.  However, 29 CFR. § 825.216(a) places the burden on the employer to prove it would have discharged its employee regardless of his or her taking FMLA leave.  Therefore, the employer must provide documentation that the employee’s discharge was for reasons unrelated to the FMLA leave to prevail.  
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